BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

ELLEN BASQUE, )
)
Appel | ant, ) DOCKET NO.: PT-2000-6
)
-VS- )
)
THE DEPARTMENT OF REVENUE ) FACTUAL BACKGROUND
OF THE STATE OF MONTANA, ) CONCLUSI ONS OF LAW
) ORDER and OPPORTUNI TY
Respondent . ) FOR JUDI CI AL REVI EW

The above-entitled appeal was heard on August 14, 2001 in the
City of Superior, in accordance with an order of the State Tax
Appeal Board of the State of Montana (the Board). The notice of
the hearing was given as required by |aw

The Appellant, represented by her son and daughter-in-I|aw,
Marc and Joy Basque, provided testinony in support of the appeal.
Joyce Waver, appraiser, and Janes Fairbanks, Region 4 Lead,
represented the Respondent, Departnent of Revenue (DOR) and
provided testinony in opposition to the appeal. Testi nony was
presented and exhibits were received. The Board allowed the record
to remain open for a period of time for the purpose of receiving
post - heari ng subm ssi ons.

Ms. Basque is the appellant in this proceeding and,
therefore, has the burden of proof. Based on the evidence and

testinmony, the Board affirnms the market value of the |and



establ i shed by DOR under jurisdiction of the Montana Code Annot at ed
(MCA) and Admi nistrative Rules of Mntana (ARM. The DOR has
denonstrated to this Board that its appraisal of the subject state-
| eased | and was acconplished pursuant to 877-1-208, MCA

STATEMENT OF THE | SSUE

The issue before this Board in this appeal is the proper
valuation of |land owned by the State of Mintana and | eased as a
cabin site in accordance with 877-1-208, MCA. The narket val ue of
i nprovenents are not in contention in this appeal.

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this matter, the
heari ng hereon, and of the tinme and place of the hearing. Al
parties were afforded opportunity to present evidence, oral and
docunent ary.

2. The property which is the subject of this appeal is |land | eased
fromthe State of Montana and described as foll ows:

Five acres on Fish Creek in Section 30, Township 13
North, Range 24 West, County of Mneral, State of
Mont ana. (Lease nunber L-3061088).

3. For the 2000 tax year, the DOR appraised the subject |eased |ot
at a value of $23, 000.

4. Ms. Basque filed a tinely appeal with the Board on Cctober 13,
2000, requesting a market val ue of $10, 000, stating:

Unjustified increase. Increased 383% W feel land is
bei ng apprai sed with inprovenents and those i nprovenents
are already being taxed in personal property. Land is 23

mles from nearest town with no utilities or road
mai nt enance or any ot her benefits received fromcounty or
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state.
5. The Board has jurisdiction in this matter, pursuant to 877-1-
208, MCA

TAXPAYER S CONTENTI ONS

M. Basque questioned why the DOR has valued the first acre
at $15,000 and the remmining acreage at $2,000, i.e., how one acre
can be worth so nmuch nore than the rest of the acreage when all of
the acreage is very simlar. M. Basque's argunent, and the
rationale for his requested value, is that, if four acres are
val ued at $2,000 each, then the fifth acre should al so have a val ue
of $2,000. His requested value is based upon his assertion that
each of the five acres should be valued at $2,000 each, or $10, 000.

M. Basque also questioned the conparability of the
properties selected by the DOR s valuation nethodol ogy. The
subj ect property is located approximately 16 mles up Fish Creek
Road and 24 ml|es northwest of the town of Alberton. It is not
served by paved roads, fire protection, telephone or electricity
service. M. Basque’'s position is that the presence, or absence,
of these anenities does inpact nmarket val ue.

The subject property is used as a honesite by Marc and Joy
Basque. Because they lease it from the State of Montana, and
therefore cannot sell it, the lack of a full bundle of rights
shoul d be recogni zed in the DOR apprai sal .

M. Basque further argued that, because they have been

diligent in inproving and nmaintaining the property, their fiscal



liability has increased, both in ternms of property taxes for their
cabin and fee paynent for the |eased |and. The i nprovenents
t hey’ ve nade cannot be recouped because they could never sell the
land. M. Basque suspects the |and was val ued with an eye towards
the condition of the inprovenents (the cabin or residential
structure) instead of considering how the property (the I and) m ght
have | ooked in its uninproved state.

Appellant’s Exhibit 1 is a copy of the AB 26 formfor property
review. The DOR declined to nake an adjustnent in its appraisal
upon revi ew of the property.

Appel lant’s Exhibit 2 is a copy of a Novenber 3, 1995 letter
to Ell en Basque from Jeanne Fairbanks, supervisor of the Special
Uses Section of the Trust Land Managenent Division (DNRC). This
letter explains the fee schedule for the |ease of the subject
property. At that tine, the DOR appraised value of the |and was
$6, 000 and the annual rental fee was $210 (3.5 percent of the
apprai sed value). M. Basque included this exhibit to denonstrate
that, in five years, the rental fee has al nost quadrupl ed. M .
Basque feels that this increase is excessive.
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sal es

feels is reasonably conparable to the subject.

Appel l ant’ s Exhi bit

3 contains five pages of

information from realtors concerning |and that

exhibit depicts the foll ow ng:

Summari zed,

listings and

M . Basque

this

Sal e 16 Rock Rol I'i ng $10, 000 05/ 15/ 2000
#1 acres Creek/ Granite
Sal e 9 acres | Garnet M ning | Vari es $12, 000 07/ 19/ 2000
#2 District
Sal e 8 acres | G anitel/Powell Vari es ? ?
#3
Sal e 16 East Vari es $22, 500 08/ 31/ 1998
#4 acres M ssoul a/ Bonner
East
Sal e 4. 60 East Hilly Not Not
#5 acres M ssoul a/ Bonner avai |l abl e | avail abl e
East

In reference to the above properties,

M. Basque stated that

they were attenpting to find sales of properties “a little further

out t

above sal es denonstrate that

han i n our

area here.” M.

Basque’s testinony was that the

“t he DOR appr ai sal

was unfair due to

these prices here that the realtors were asking in conparison to

ot her

here

property.

is $10,000 for

16 acres.

The first exanple is .

where the price asking

If you actually go from our

standards to this standards here of what the Departnent of Revenue

showed us how they cane up with an anount on our

this would put this particular

take the first
acre,
$45, 000 range

showi ng the Departnent of

acre for

i nstead of

$10, 000

range.

.so |

Revenue and this Board that

property,
$15, 000 and then $2,000 on every other

f eel

if you

pi ece of property up in the

this is

there is



evidence out there showing that the appraised anmount that the
Departnent of Revenue has cone up with is unfair and unjust.” Ms.
Basque stated that the realtor from which she gathered the above
sales information had no relevant sales information from M neral
County.

M. Basque discussed the access to the subject property.
The residence is served by a dirt road (Fish Creek Road), which is
not maintained by the county or state.

The Board received M. Basque’s response to the DOR s post -
heari ng subm ssion on Septenber 24, 2001. In this response, M.
Basque stated that he had personally checked every piece of
property referenced by the DOR in its Exhibit A M. Basque
concluded that all of the sold properties were superior to the
subject in ternms of access to such anenities as fire protection,
utilities, schools, mail service, paved roads and proximty to
t own. He also nmade reference to the presence of several
i nprovenents on the DOR s conparabl e properties.

The Board received M. Basque's response to the DOR
subm ssion of the property record cards for its conparable
properties on Cctober 19, 2001. Again, M. Basque concl uded that
none of the DOR s conparable properties conpared to the subject in
terms of renoteness of |ocation.

DOR CONTENTI ONS

DOR Exhibit Ais entitled “Mneral County Vacant Land Sal es”

and provides the basis upon which the DOR determ ned the subject



apprai sed val ue of $15,000 for the first acre and $2,000 for each

acre bel ow or above one acre.

2. 000 August 1996 | $16, 470. 00 $8, 235. 00

10. 290 Novenber $37, 000. 00 $3,595. 72
1996

3. 000 Novenber $40, 000. 00 $13, 333. 33
1996

3. 000 Novenber $24, 335. 00 $8, 111. 67
1996

1. 800 July 1996 $10, 000. 00 $5, 555. 56

17. 007 Sept enber $43, 000. 00 $2, 528. 37
1994

17. 007 August 1996 | $55, 000. 00 $3, 233. 96

13. 460 Novenber $62, 000. 00 $4, 606. 24
1996

Ms. Weaver stated that the last four of the above sales
(sales five through eight) are located within approximately 15
mles fromthe Fish Creek Drainage, thus making them closest in
proximty to the subject. Sales information in the imediate
vicinity of the subject is very limted due to limted availability
of privately owned property in the area. The ownership of property
in the vicinity of the subject lies primarily with the Forest
Service, the State of Montana and Plum Creek Lunber Conpany.

Ms. Weaver testified that sales five through eight are
conparable to the subject with respect to access. “None of these
are in an actual subdivision. They're all just small tracts out
away fromtowns.”

She described the |ocation of the subject |eased |and as

“very nice . . .fairly flat. It has Fish Creek, which is a blue



ri bbon trout stream going right through the mddle of it. Not too
bad of access, dirt/gravel road, but a car can get into it, other
t han when the county doesn’t plow”

Cabins are located on each the five state |leases within
close proximty to the subject.

DOR Exhibit B is a docunent entitled “An appraisal report
for the Departnment of Natural Resources and Conservation, State of
Mont ana, Cabin Site Leases in Mssoula County” prepared by Janes
Fai rbanks, Region 4 Lead for the Departnent of Revenue. M.
Fai r banks noted that this docunent is not specific to the subject
property, nor even to Mneral County.

The exhibit outlines the history of the DOR s invol venent in
the valuation of state |eased | and. The appraisal nust obtain full
mar ket value pursuant to Section 77-1-208, MCA The DNRC
(Departnent of Natural Resources and Conservation) |ease fee is 3.5
percent of the DOR appraised value. “The valuation of tract |and
and other parcels in the area where the lease is |ocated should
serve as the basis for valuation of the cabin site acreage.”
(Section 77-1-208, MCA).

The Computer Assisted Land Price (CALP) systemis based on
the principle that it is possible to arrive at a reasonable and
satisfactory estimate of |and value through the application of
various increnental adjustnments and influence factors to a BASE
PRICE paid for a unit of land. The unit of land may be a standard

lot size in front feet, or in acres. Once the BASE S| ZE and BASE



VALUE is determ ned, the PRI MARY and RESI DUAL VALUES are assigned.
Parcels that are snmaller or |larger than the BASE are adjusted from
the BASE VALUE by the residual. (DOR Exhibit B, page 3)

By way of a clarification of the DOR s primary and resi dua
| and pricing methodol ogy, M. Fairbanks explained that, typically
the |arger the parcel size, the smaller per acre sale price. “Wre
not identifying one acre. Wat we’'re really saying is five acres
is worth $23,000, but since we have to do [appraise] a two acre
piece as well, which is gonna be nore valuable, per acre, than
yours and a ten acre piece, which is gonna be |ess valuable per
acre than yours, we can use this base, in other words, we determ ne
what a one acre piece is wrth and al so determ ne, as the pieces
get bigger, what is the contributing factor. Certainly not $15, 000
per acre. So, a one acre piece, we say, is worth $15,000. A two
acre piece, we say, would sell for $17,000. That's $8,500 an acre.
A five acre piece, like yours, we say is worth $23,000. That drops
to $4,600 an acre. And a ten acre piece would cone in at $33, 000.
That’s $3,300 an acre. . . That’'s why we use the primary and
residual .”

BOARD DI SCUSSI ON

The Board received the DOR s post-hearing subm ssion, due
August 24, on Septenber 5. The Board had asked the DOR to conpare
the properties referenced in its Exhibit Ato the subject property,
in terns of location, anenities, rural fire protection, access,

t opogr aphy, size and presence or absence of utilities, i.e., the



conparability of the subject to the sold properties. The Board
al so asked the DOR to provide a map showi ng the location of the
subj ect property and of the sales referenced on DOR Exhibit A

The DOR did not address the presence or absence of utilities,
but did provide its opinion on the other aspects of conparability.

Because the DOR assigned a dollar and a percentage value to
such aspects as proximty to town, anmenities/view, fire protection,
access, topography and size w thout support for these adjustnents,
the Board will disregard those opinions. In addition, the Board
notes that the DOR erred in applying these adjustnents. Instead of
subtracting an adjustnent for a superior aspect on a conparable
property to make it | ook nore |ike the subject, the DOR added the
val ue of that superior aspect to the sales price. Likew se, the
DOR subtracted an adjustnment for an inferior aspect rather than
adding it to the sales price of the conparable. The DOR apprai ser
should be cognizant that, if she is going to nake dollar or
percentage adjustnents, she had better present the supporting
docunentation to convince the Board. Therefore, what was presented
in the post-hearing subm ssion with respect to val ue adjustnents,
is considered to be arbitrary and capri ci ous.

The Board nerely asked the DOR to nmake a conparison of the
subject to the DOR conparable properties in terns of several key
points inpacting conparability, i.e., whether or not the DOR
considered the subject to be inferior, simlar or superior to the

DOR s sold properties. This request was nmade in an attenpt to
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develop an indication of the reliability of the market value
obt ai ned by the DOR through the sal es conpari son approach it used
to val ue the subject property.

In response to the Basque post-hearing subm ssion, the Board
asked the DOR to provide it with copies of the property record
cards for the properties which M. Basque indicated held
i nprovenents since the Board was under the inpression that the
DOR s sales were of vacant |and. The DOR responded with the
request ed copi es on Cctober 9.

The Board anal yzed the anenities/characteristics of the sold
properties, as reported by the DOR It appears that the 13.46 acre
property (sale nunber eight), which sold in Novenber of 1996 for
$62,000, is the nobst conparable to the subject in terms of
| ocation, anmenities/view, lack of rural fire protection, access and
t opogr aphy. Upon receipt of the property record card for this
property, it appears that it was not truly vacant at the tinme of
sal e. The property record card indicates that two snall
structures, presumably sheds of sone sort, were present. The DOR
had assigned a value of $1,010 total for the two structures. Wen
the DOR i nprovenent value is subtracted fromthe sales price, the
indication fromthis sale is $4,531 per acre, which is supportive
of the DOR val ue of $4,600 per acre. |If one argues that a |arger
parcel will generally sell for |less per acre than a snaller parcel
the subject five acre parcel mght even be expected to have a

mar ket value of nore than $4,531. (The Board al so notes that,
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contrary to DOR Exhibit A, sales nunber two and nunber six were not
of vacant |and parcels either. The property record cards indicate
the presence of structures on these properties as well at tinme of
sale.) However, to address M. Basque’'s concerns regarding
structures and/or residences upon the other properties, an
exam nation of the property record cards indicates that the
majority of these inprovenents, wth the exception of those
di scussed above, were placed upon the properties after the date of
sal e.

The taxpayer was given the opportunity to provide an opinion
as to the conparability of the DOR sales to the subject. \V/ g
Basque concluded that all of the sold properties were superior to
the subject in ternms of access to such anenities as fire
protection, wutilities, schools, mil service, paved roads and
proximty to town. He further concluded that “property nunber two”
was the closest to the subject in terns of “looks.” He stated that
the nost current appraised value of this property is $18, 305, or
$1,778.92 per acre. According to M. Basque, this property has
access to all wutilities and is in a subdivision. Because the
subj ect property does not enjoy these anenities, M. Basque arrived
at a requested val ue of $1,500 per acre, or $7,500 for the subject
five acres. This is a reduction fromthe $10, 000 requested val ue
before this Board at the hearing held on August 14, 2001.

As stated above, the Board contacted the DOR upon receipt of

Basque post-hearing response to obtain copies of certain property
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record cards. The Board asked for the property record cards
pertaining to each of the properties for which M. Basque asserted
the presence of inprovenents because the DOR s exhibit at hearing
|l ed the Board to believe that the sales used to value the subject
ot were of vacant |and. The Board also asked Ms. Waver to
provide an illustration of the nethod the DOR used to allow for the
presence of any inprovenents existing at the tine of sale. The DOR
responded with the property record cards but did not el aborate on
the nethod used to extract inprovenent value from sal es price.

This Board understands that the appellant cannot sell the
property, but the DOR is charged with appraising the property at
full market value pursuant to 877-1-208, MCA The only way to
apprai se property is to extract data from the market. W al so
recogni ze that the sales presented by the DOR are not an exact
conparable to the subject property. The appraisal process
recogni zes this when adjustnents are nmade to what are deened to be
the best, or nore conparable, transactions. It could be argued
t hat an exact conparable is unattainable unless the property being
apprai sed recently sol d.

Legislation has determined the | ease rate and al so assi gned
the DOR with the responsibility of conducting appraisals for DNRC
Section 9. Section 77-1-208, MCA, is anended to read: “77-1-208.
Cabin site licenses and | eases — nethod of establishing value. (1)
The board! shall set the annual fee based on full narket value for
each cabin site and for each licensee or |essee who at any tine

wi shes to continue or assign the license or |ease. The fee nust
attain full market value based on appraisal of the cabin site val ue

1 Board of Land Conmi ssioners
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as determined by the Departnment of Revenue... The value nmay be
increased or decreased as a result of the statewide periodic
reval uation of property pursuant to 15-7-111 without any adjustnents
as a result of phasing in values (enphasis supplied)...

This Board has studied the history of the |egislation that
regul ates fees for state cabin site | eases, as enacted in 1983 and
anmended in 1989 and 1993. 877-1-208, MCA states "The board (of
| and conm ssioners) shall set the annual fee based on full market
val ue (enphasis added) for each cabin site and for each |icensee or
| essee who at any tine wishes to continue or assign the |icense or
| ease. The fee nust attain full market value (enphasis added)
based on appraisal of the cabin site value as determ ned by the
departnment of revenue..."

The original |egislation enacted by the 1983 | egislature as
House Bill 391 (Chapter 459), reads, in pertinent part:

AN ACT TO REQUI RE THAT | F THE BOARD OF LAND COWM SSI ONERS ADOPTS
RULES TO ESTABLISH THE MARKET VALUE OF CABIN SITE LICENSES AND
LEASES, | T ADOPT A METHOD OF VALUATI ON OF CURRENT CABI N SI TE LI CENSES
AND LEASES BASED UPON AN APPRAI SED LI CENSE OR LEASE VALUE AND A
METHOD OF VALUATION OF INITIAL CABIN SITE LI CENSES OR LEASES BASED
UPON A SYSTEM OF COWPETITIVE BIDDI NG AND PROVIDING FOR THE
VALUATI ON, DI SPCSAL, OR PURCHASE OF FI XTURES AND | MPROVEMENTS

WHEREAS, on February 13, 1981, the Board of Land Commi ssioners
proposed to adopt rules concerning surface licenses and |eases for
the use of state forest lands for recreational cabin sites by private
i ndi vi dual s, which rules woul d have established the market val ue of
recreational <cabin site licenses and |leases by a system of
conpetitive bidding; and

VWHEREAS, the rules would have all owed out-of-state interests and
other parties to increase by conpetitive bidding the cost of current
cabin site licenses and |eases and would thereby have worked a
hardshi p on or dispossessed current |licensees and | essees and were
t heref ore subsequently wi thdrawn by the Board; and

WHEREAS, the policy of this state for the |l easing of state |ands
as provided in 77-1-202 is that the guiding principle in the |easing
of state lands is "that these lands and funds are held in trust for
the support of education and for the attainnent of other worthy
obj ects helpful to the well-being of the people of this state"; and

WHEREAS, allowing current cabin site licensees and |essees to
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continue to enjoy the benefits of existing licenses and | eases and
the benefits of their labor is a worthy object hel pful to the well-
being of the people of this state in that it pronbtes continuity in
the case of state |lands, pronotes use of state lands by the public by
granting a mninmal expectation of continuing enjoynent, and pronotes
satisfaction with governnental processes.

THEREFORE, it is the intent of this bill to direct that if the
Board of Land Comm ssioners adopts any rul es under whatever existing
rul emaking authority it nay have to establish the narket val ue of
current cabin site licenses or |eases, that the Board, in furtherance
of the state policy expressed in 77-1-202, adopt a nethod of
establishing the nmarket values of cabin site licenses and |eases
whi ch woul d not cause undue disruption to the lives and property of
and useful enjoynent by current |icensees and | essees.

BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF MONTANA:

Section 1. Method of establishing market value for licenses and
| eases. (1) If the board adopts, under any existing authority it may
have on Cctober 1, 1983, a nethod of establishing the nmarket val ue of
cabin site licenses or |leases differing fromthe nethod used by the
board on that date, the board shall under that authority establish a
net hod for setting the market val ue of:

(a) each cahin site license or lease in effect on Cctober 1,
1983, for each licensee or | essee who at any tine wi shes to continue
or assign his license or |ease, which nmethod nust be 5% of the
appraisal of the license or |ease value of the property (enphasis
added), which value may be increased or decreased every fifth year by
5% of the change in the appraised value..."

In a previous appeal (Marilyn A & Daniel E. Harnon vs.
Departnent of Revenue, PT-1999-19) testinony was heard that,
foll owi ng the passage of the above |egislation, statew de neetings
were held with | essees, who expressed their concerns with the 5%
fee. This resulted in the reduction to 3.5% (or 70% of the 5%, as
i npl emented by Senate Bill 226 (Chapter 705), passed by the 1989
| egislature. As introduced, Senate Bill 226 proposed a reduction
of the 5% fee to "1.5% of the appraisal of the cabin site value as
determ ned by the county appraiser.”™ The fiscal note for the bill
st at ed:

“The significant difference between the current process and this
proposed |law is the percentage used to derive the rental. Current
| aw provides that the rental will be 5% of the | ease val ue (3.5% of
apprai sed value). The proposed legislation sets the rental at 1.5%
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of appraised value.” (Enphasis added).
During the February 1, 1989 hearing on Senate Bill 226 before
the Senate Committee on Natural Resources, the follow ng exhibit
was presented by the bill's sponsor, Senator Matt Hi nsl:

RENTAL RETURNS ON CABI N SI TES ON STATE LANDS

The Forestry Division - Departnent of State Lands is charged with
the responsibility of administering the cabin sites..

According to the Forestry Division, 633 cabin sites have been
identified on state lands. Alnpbst all of these sites are in areas
west of the Continental Divide... Al of the identified state |and
cabin sites were under |ease under the old | aw

The 1983 Legi sl ature passed HB 391 which instructed the Board of
Land Conmi ssioners to change the nethod of valuing cabin site
| i censes and | eases after October 1, 1983, to:

(a) each cabin site license or lease in effect on Cctober 1, 1983,
for each |licensee or |essee who at any tines wi shes to continue or
assign his license or |ease, which nethod nust be 5% of the appraisa
of the license or |ease value of the property... (Enphasis added)

The probl em surfaced when the departnent began to inplenent the
1983 law i n 1987 and began issuing notices that the rental fees would
be 5% of the appraised value of the land, interpreting | ease value to
be market val ue. (Enphasis added). That judgnment shot the |eases
whi ch had been $150 a year up to $2,300 a year, in some cases. A
storm of protests fromthe | essees got the departnent to reconsider
and the Board deternmined that the "l ease val ue" would be 70% of the
apprai sed nmarket value, then applied the 5% (Enphasis added) The
nmet hod still drove the |eases sky high and brought into play the
appraisal values which the |essees protested. The departnent
apprai sers then re-visited the sites and began naki ng adj ustnents,
sone of the reappraisals dropped as much as $10, 000. There seens to
have been no standard judgnment. As an exanple a | ease, which about
five years ago was $50, went up to $150 and then went up to $2, 300,
t hen dropped $910 a year. This explains why people are upset.

Senate Bill 226 would be a sinple and uniform procedure: The
County apprai ser, who al ready goes on the property to appraise the
i mprovenments, would appraise the |and, just as he does the nei ghbor.
Since the |essee does not have the rights of the fee-sinple
| andowner, and since the state reserves a "public corridor" on the
beach, the | essee does not have a private beach and adjustnents in
val ue woul d be nade accordingly. (Enphasis added)

Then if the rental fee would be 1.5% of the appraised val ue, the
| essee woul d be paying about the sane as his nei ghbor pays in taxes
to support the governnent. However, in this case of state lands, it
would go to the state el enentary and secondary school funds.

If the | essee didn't |ike the appraisal value, he would have the
sane appeal structure as any other | andowner and the system woul d be
uni form ” (Enphasi s added)

Senator Hinsl testified "the 1.5%figure is arbitrary but the
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state will find that the total tax runs between 1.4 and 1.8 of the
mar ket val ue. ™ During the conmttee's executive action on the
bill, 1.5%was anmended to 2% As anended, the bill was transmtted
to the House and was heard by the House Taxation Conmttee on March
31, 1989. During the hearing an anendnent was proposed to return
the fee to the original 5% but the anmendnent failed. The
committee passed the bill with the 2%rate to the House floor for
action, where it was anended to 3.5% and passed. The joint
House/ Senat e conference conmttee considering the bill's anmendnents
allowed the 3.5%to remain, and the final bill was passed with that
percentage. The joint conference conmttee al so added a provision
to the bill for a mninum fee, so the final |anguage of the
rel evant section reads as foll ows:

877-1-208, MCA, 1 (a)...The fee nmust be 3.5%of the appraisal of the

cabin site value as determined by the departnent of revenue or $150,

whi chever is greater... (Enphasis added)

Senate Bill 424 (Chapter 586), passed by the 1993 | egislature,
anmended 877-1-208 to elimnate the 3.5% annual fee, substituting
the | anguage that is presently in statute:

“(1) The board shall set the annual fee based on full market val ue

for each cabin site... The fee nust attain full market val ue based on

apprai sal of the cabin site value as determ ned by the departnent of
revenue.” (Enphasi s added)

An attenpt was nade in the Senate Taxation Comrittee to
restore the | anguage to 3.5% but the anmendnent was defeated. The
statute has not been further amended since 1993.

The applicable Adm nistrative Rules of Mntana state:

36.25.110 M NI MUM RENTAL RATES (6)(a) Effective March 1, 1996, and except
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as provided in (b), the minimum rental rate for a cabinsite |ease or
license is the greater of 3.5% of the appraised nmarket val ue of the |and

excludi ng i nprovenents, as determ ned by the departnent of revenue pursuant
to 15-1-208, MCA, or $250. (enphasis added) (b) For cabinsite |eases or
licenses issued prior to July 1, 1993, the minimumrental rate in (a) is
effective on the later of the following dates: (i) the first date after
July 1, 1993, that the |l ease is subjected to readjustnent pursuant to the
terns of the lease, or the first date after July 1, 1993, of |ease renewal,
whi chever date is earlier; or (ii) March 1, 1996. (c) Until the m ni num
rate in (a) becones applicable, the mnimumrate is the greater of 3.5% of
the appraised nmarket value of the l|and, excluding inprovenents, as
determ ned by the departnent of revenue pursuant to 15-1-208, MCA, or $150.

The Board recognizes the concern that potential buyers of
| eased properties may be deterred by increases in | ease fees. The
Mont rust Suprene Court decision (Mntanans for the Responsible Use
of the School Trust v. State of Mntana, ex rel. Board of Land
Comm ssi oners and Departnent of Natural Resources and Conservati on,
1999 Mont. 263; 989 P.2d 800) was filed by a citizens' action
group, Montanans for the Responsible Use of the School Trust,
agai nst the Mntana Board of Land Comm ssioners and the DNRC,
chal | engi ng fourteen school trust |ands statutes, including 877-1-
208, MCA, relating to cabin site | eases. The decision, in pertinent

part, states:

“q926 The District Court (of the First Judicial District) ruled that
877-1-208, MCA, did not violate the trust because it requires that
full market val ue be obtai ned. However, the District Court found
that the Departrment had a policy of charging a rental rate of 3.5% of
apprai sed value (hereafter, the rental policy) and that Mntrust had
i ntroduced an econonic analysis of cabin site rentals show ng that
the rental policy's 3.5%rate was 'significantly below a fair market
rental rate.'" The District Court concluded that the rental policy
violated the trust's constitutional requirenment that full narket
val ue be obtained for school trust lands... {31...we concl ude that
the rental policy violates the trust... In the present case, the
trust mandates that the State obtain full market value for cabin site
rent al s. Furthernore, the State does not dispute the District
Court's determination that the rental policy results in bel ow nmarket
rate rentals. W hold that the rental policy violates the trust's
requi renent that full narket value be obtained for school trust |ands
and interests therein.”
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Increases in |lease fees as a result of the Montrust suit may
have results that are wunfavorable to present |easehol ders,
i ncluding fewer potential buyers for their properties and declining
values of their inprovenents. Two previous Board decisions

rel evant to these concerns are DOR v. Louis Crohn, PT-1997-158, and

DOR v. Burdette Barnes, Jr., PT-1997-159.

To date this Board has not been presented supporting evi dence
that the potential increase in | ease fees have adversely inpacted
| and or inprovenent val ues.

Montana statutes require that | eased property be appraised at
full market value (877-1-208, MCA). Statutory |aw precludes the
DOR fromarriving at any value | ess than that.

The DOR has satisfactorily denonstrated to this Board that it
has done so in accordance with statutory |law and adm nistrative
rul e.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over this matter
§15-2- 302, MCA and 877-1-208, MCA .

2. 8§77-1-208, MCA. Cabin site licenses and |eases--nethod of
establishing value. (1) The board shall set the annual fee
based on full market value for each cabin site and for each
licensee or |lessee who at any tinme wi shes to continue or

assign the license or |ease. The fee nust attain full market

val ue based on apprai sal of the cabin site value as determ ned

by the departnment of revenue... The value may be increased or
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decreased as a result of the statew de periodic revaluation of
property pursuant to 15-7-111 without any adjustnments as a
result of phasing in values. An appeal of a cabin site value
determ ned by the departnent of revenue nust be conducted
pursuant to Title 15, Chapter 2. (Enphasis supplied).

It is true, as a general rule, that the appraisal of the
Departnent of Revenue is presuned to be correct and that the
t axpayer nust overcone this presunption. The Departnent of
Revenue shoul d, however, bear a certain burden of providing
docunent ed evidence to support its assessed values. (Wstern

Airlines, Inc., v. Catherine M chunovich et al., 149 Mbnt.

347, 428 P.2d 3, (1967).

The Board concludes that the Departnent of Revenue has
properly followed the dictates of 877-1-208 (1), MCA in
assigning a market value to the subject property for |ease fee
pur poses.

The appeal of the appellant is hereby denied and the deci sion

of the DOR is affirned.
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ORDER

| T 1S THEREFORE CRDERED by the State Tax Appeal Board of the
State of Montana that the subject land shall remain on the tax
rolls of Mneral County by the |ocal Departnment of Revenue office
at the 2000 tax year value of $23,000, as determned by the
Depart ment of Revenue and affirnmed by this Board.
Dated this 23rd day of Cctober, 2001.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

GREGORY A. THORNQUI ST, Chai r man

JERE ANN NELSON, Menber

NOTI1 CE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may be
obtained by filing a petition in district court wthin 60 days
follow ng the service of this Oder.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 23rd day of
Cct ober, 2001, the foregoing Order of the Board was served on the
parties hereto by depositing a copy thereof in the U S Mils,
post age prepaid, addressed to the parties as foll ows:

El | en Basque

c/ o Marc Basque

H 77 Box 87

Di xon, Montana 59831-9601

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

Attn: Joyce Weaver

M neral County Appraisal Ofice
County Courthouse

Superior, Montana 59872

Attn: Janes Fairbanks

Regi on 4 Lead

M ssoul a County Appraisal Ofice
Depart ment of Revenue

2681 Pal ner

M ssoul a, Montana 59802

Marvin M1l er

Land Use Speci al i st

Departnent of Natural Resources and Conservation
Plains Ofice

P. O Box 219

Pl ai ns, Montana 59859

DONNA EUBANK
Par al ega
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